
 
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

CASE NO: PFA/GA/1354/00/NJ 

In the complaint between: 

 

D Bruce Complainant 
 

and  

 

Lifestyle Retirement Annuity Fund Respondent 
 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT 24 
OF 1956  

 
 

1. This is a complaint lodged with the Office of the Pension Funds Adjudicator in terms of 

section 30A(3) of the Pension Funds Act 24 of 1956 (“the Act”).  The complaint 

relates to the payment of a death benefit in terms of section 37C the Act, in particular, 

the exclusion of the complainant from sharing in the distribution.   

 

2. No hearing was held in this matter.  An investigation was conducted under my 

supervision by my investigator, Naleen Jeram.  In determining this matter I have relied 

on the documentary evidence and written submissions gathered during the course of 

our investigation.   

 

3. The complainant is Denise Bruce, an adult female of Johannesburg, Gauteng, and   is 

represented by Mr P L Yammin of Yammin–Hammond and Partners attorneys. 

 

4. The respondent is Lifestyle Retirement Annuity Fund, a pension fund duly registered 

under the Act (“the fund”).  The fund falls within the ambit of paragraph(a) of the 

definition of “pension fund organisation” contained in section 1 of the Act.   The fund is 
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controlled, managed and administered by a board of management.  In terms of rule 

3.9, the board has the power to effect and maintain policies of assurance in the name 

of the fund with an insurer (defined in section 2 as Liberty Life Association of Africa 

Ltd) on the lives of members.  Rule 4 regulates the requirements of membership, in 

terms of which any person acceptable to the insurer is eligible to apply for membership 

of the fund subject to him being able to satisfy any medical or other requirements 

determined by the insurer.  In this matter the fund is represented by Ms Ana Ferreira of 

Liberty Life (legal services department),  the insurer and administrator of the fund. 

 

5. Mr Abraham Marthinus Bruce during his lifetime applied for membership of the fund.  

The fund in agreement with the insurer issued three life policies to Mr Bruce.  Mr Bruce 

nominated his then spouse, the complainant as the beneficiary of one of his policies 

and his daughter Ms V Sadie was the beneficiary of the other two policies.  On 24 

November 1999 Mr Bruce and the complainant were divorced in terms of an order 

granted by the High Court (Witwatersrand local division).  Shortly hereafter Mr Bruce 

passed away as a result of a motor vehicle accident.   

 

6. The three policies taken out by Mr Bruce resulted in three death benefits of R23 

500.07, R17 016.78 and R27 472.07.  The fund conducted an investigation to 

determine the beneficiaries and make an equitable distribution amongst them.  The 

result of the investigation disclosed that the deceased had a daughter, Ms V Sadie, 

who was 25 years of age, married and supported by her husband.  She received no 

maintenance from the deceased at the time of his death.  On the other hand the 

complainant was only nominated as a beneficiary in respect of one of the policies (R23 

500.07).  She also received a payment of R1 620 837.18 from Liberty Life in respect of 

several other policies taken out by the deceased.  In addition, she received R50 000 in 

respect of an accident benefit.  In terms of the settlement agreement incorporated in 

the divorce order, the complainant waived any claim against Mr Bruce in respect of 

maintenance either past, present or future.  However clause 7.4 of the agreement 

required the deceased to make certain bond repayments. 
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7. The fund decided that the complainant was not a dependant as defined in section 1 of 

the Act. Therefore, in respect of the two policies in which she was not nominated as a 

beneficiary, she was neither a nominee nor a dependant.  Accordingly, the fund 

awarded these two benefits in the amounts of R17 016.78 and R27 472.07 to Ms V 

Sadie as the only dependant. 

 

8. As regards to the policy where the complainant was nominated as a beneficiary, the 

fund deemed that there were two beneficiaries (the complainant as nominee, and Ms 

Sadie the deceased’s sole dependant).  The fund gave consideration to the 

approximately R1.6m received by the complainant, and the divorce agreement, in so 

far as it related to the deceased’s obligation in respect of maintenance.  After 

conducting their investigation and especially in light of the above factors the fund 

decided to award the entire benefit of R23 500.07 to Ms V Sadie.  In summary the 

various benefits received by the beneficiaries were as follows: 

 
Benefit awarded to Policy Number Amount Nominated Beneficiary 
V Sadie 1 8108494 000 R 23 500-07 D Bruce 

V Sadie 1 8042682 000 R 17 016-78 V Sadie 

V Sadie 1 8028670 000 R 27 472-07 V Sadie 

D Bruce Liberty Life 

Policies 

R1 620 837-18 D Bruce 

D Bruce Liberty Life 

(accident benefit) 

R50 000-00 D Bruce 

 

9. The complainant is dissatisfied with her exclusion from the death benefits distributions. 

 Mr Yammin acting on behalf on the complainant contended that the complainant even 

though divorced from the deceased, qualified as a dependent by virtue of the divorce 

agreement.  He referred to clause 7.4, in terms of which, the deceased was 

responsible for all bond payments on the parties' property, until further conditions were 

fulfilled.  At the time of the deceased’s death, these conditions had not been fulfilled 

and therefore the deceased was responsible for all bond payments in respect of the 

common property, which was registered in the complainant’s name.  By virtue of this 
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obligation arising from the divorce agreement, Mr Yammin concluded that the 

complainant qualified as a dependant.  He further contended that Ms V Sadie did not 

qualify as a dependant. No argument was advance to substantiate this allegation.  

However the underlying suggestion appears to be that Ms Sadie was 25 years of age, 

married and supported by her husband and therefore was not dependent on the 

deceased for maintenance at the time of his death and consequently not a dependant 

as defined in the Act.  He requested an order directing the fund to award all the death 

benefits arising from the fund to the complainant. 

 

10. Ms Ana Ferreira, in her response submitted that Ms V Sadie, even though she was a 

major does not preclude her from being a dependant as the definition of dependant 

merely refers to a “child” and does not require the child to be a minor.  Therefore, she 

concluded that Ms V Sadie qualified as a dependant and was entitled to share in the 

distributions.  In respect of the complainant, she stated that the complainant (in the 

divorce agreement) expressly waived her right to maintenance and was not receiving 

any financial support from the deceased at the time of his death.  Any claims in 

respect of the obligations arising out of the divorce agreement must be lodged against 

the deceased’s estate.  She re-iterated that the complainant did not qualify as a 

dependant.  As regards to the policy wherein the complainant was nominated as a 

beneficiary, the fund considered a series of relevant factors and decided that the 

equitable distribution would be to award the entire benefit to Ms V Sadie.  Therefore, 

she requested the complaint to be dismissed. 

 

11. The payment of the death benefits arising out of the respondent’s retirement annuity 

fund is regulated by section 37C, the relevant provisions of which, read: 
 

(1) Notwithstanding anything to the contrary contained in any law or in the rules of a 

registered fund, any benefit payable by such a fund upon the death of a member, 

shall, subject to a pledge in accordance with section 19(5)(b)(i) and subject to the 

provisions of section 37A (3) and 37D, not form part of the assets in the estate of 

such a member, but shall be dealt with in the following manner: 
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(a) If the fund within twelve months of the death of the member becomes aware 

of or traces a dependant or dependants of the member, the benefit shall be 

paid to such dependant or, as may be deemed equitable by the board, to one 

of such dependants or in proportions to some of or all such dependants. 
 

(b) If the fund does not become aware of or cannot trace any dependant of the 

member within twelve months of the death of the member, and the member 

has designated in writing to the fund a nominee who is not a dependant of 

the member, to receive the benefit or such portion of the benefit as is 

specified by the member in writing to the fund, the benefit or such portion of 

the benefit shall be paid to such nominee: Provided that where the 

aggregate amount of the debts in the estate of the member exceeds the 

aggregate amount of the assets in his estate, so much of the benefit as is 

equal to the difference between such aggregate amount of debts and such 

aggregate amount of assets shall be paid into the estate and the balance of 

such benefit or the balance of such portion of the benefit as specified by the 

member in writing to the fund shall be paid to the nominee. 

 
(bA) If a member has a dependant and the member has also designated in 

writing to the fund a nominee to receive the benefit or such portion of the 

benefit as is specified by the member in writing to the fund, the fund shall 

within twelve months of the death of such member pay the benefit or such 

portion thereof to such dependant or nominee in such proportions as the 

board may deem equitable: Provided that this paragraph shall only apply to 

the designation of a nominee made on or after 30 June 1989: Provided 

further that, in respect of a designation made on or after the said date, this 

paragraph shall not prohibit a fund from paying the benefit, either to a 

dependant or nominee contemplated in this paragraph or, if there is more 

than one such dependant or nominee, in proportions to any or all of those 

dependants and nominees……. 

 

 

 

Dependant is defined in section 1 of the Act as follows:  

 
(a) a person in respect of whom the member is legally liable for maintenance; 
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(b) a person in respect of whom the member is not legally liable for 

maintenance, if such person 

 

(i) was, in the opinion of the board, upon the death of the member in 

fact dependent on the member for maintenance; 

 

(ii) is the spouse of the member, including a party to a customary union 

according to Black law and custom or to a union recognized as a 

marriage under the tenets of any Asiatic religion; 

 

(iii) is a child of the member, including a posthumous child, an adopted 

child and an illegitimate child; 

 

(c) a person in respect of whom the member would have become legally 

liable for maintenance, had the member not died; 
 

12. In casu there are three issues for determination.  Firstly, whether Ms V Sadie qualified 

as a dependant.  Secondly, whether the complainant qualified as a dependant.  Finally, 

assuming that Ms V Sadie qualified as a dependant, whether the fund effected an 

equitable distribution amongst the beneficiaries.  I deal with the issues in turn. 

 

13. The definition of dependant creates three categories of dependants.  The first set out in 

paragraph (a) requires the beneficiary to be dependent on the deceased member for 

maintenance, where such dependency is as a result of a legal duty which may arise out 

of a statute or the common law.  Paragraph (b) regulates the position of beneficiaries 

dependent on the member where there is no duty of support in terms of the law, for 

example, an independent adult child.  The third category outlined in paragraph (c) 

refers to persons who are currently not dependent on the member for maintenance, but 

in respect of whom the pension fund member potentially would have become liable for 

maintenance at some future date. 

 

14. Turning to the question of whether Ms V Sadie qualified as a dependant, it is clear that 

she does not fall within the ambit of paragraph (a), by virtue of her marriage and being 

supported by her husband, the deceased was not legally liable to maintain her.  
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However, the next question is whether she falls within the ambit of paragraph (b)(iii).  

The provision caters for persons in respect of whom the member is not legally liable for 

maintenance but such a person “is a child of the member, including a posthumous 

child, an adopted child and an illegitimate child”.  Child is undefined in the Act.  Given 

its ordinary meaning it clearly refers to a minor or adult child.  Therefore, Ms V Sadie by 

virtue of being the child of the deceased (even though not legally dependent on the 

deceased for maintenance), falls within the ambit of paragraph (b)(iii) and consequently 

qualifies as a dependant. 

 

15. As regards to whether the complainant qualifies as a dependant, it is doubtful whether 

she would fall within the definition.  However, for reasons which appear below, it is 

unnecessary to make a definitive ruling on this issue, and I am prepared to assume for 

the purposes of argument that she falls within paragraph (a) of the definition by virtue 

of the deceased’s obligation to make bond repayments in terms of the divorce order. 

 

16. In respect of all three policies there were two possible beneficiaries. Section 37C(1)(a) 

or section 37C(1)(bA) requires the board of management of the fund to make an 

equitable distribution amongst them.  In making an equitable distribution, the board 

needs to consider the following factors: 

 

• the ages of the beneficiaries; 

• the extent of dependency; 

• the relationship with the deceased; 

• the financial affairs of the beneficiaries including their future 

earning capacity/potential; and  

• the wishes of the deceased expressed in his nomination form,  

last will etc. 

   

In making their decision, the trustees need to consider all relevant considerations 

and ignore irrelevant factors.  Furthermore, they may not rigidly adhere to a policy or 
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fetter their discretion in any other way. 

 

16. The board of the fund considered a series of relevant factors, including the ages of 

the beneficiaries, the financial affairs of the parties (including the R1 620 837.18 

received by the complainant from Liberty Life), the expressed wishes of the 

deceased, the fact that neither beneficiary was in fact dependent on the deceased at 

the time of his death, the parties relationship with the deceased and the distribution 

of assets and obligations between the complainant and the deceased incorporated 

in the divorce order.  I am of the view that the board has considered all relevant 

factors and ignored any irrelevant factors, nor have they fettered their discretion in 

any way.  Further, I am satisfied that the distribution is an equitable one as required 

by the Act. 

   

17. Accordingly, the complaint is dismissed. 
 

 

Dated at CAPE TOWN this 23rd day of January 2001. 

 

 

 

 

___________________________ 

John Murphy 

Pension Funds Adjudicator 
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